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Kyiv, 18 September 2013 

Outgoing ref. # 2013/09/18/1     

 

To:  Mr. M.V. Martynenko 

Head of Verkhovna Rada Committee  

on the Fuel and Energy Complex, 

Nuclear Policy and Nuclear Safety; 

 

Mr. E.A. Stavytskiy 

  Minister of Energy and  

Coal Industry of Ukraine; 

 

Mr. Andrey Pavelko 

Chair of the Subcommittee for Electricity Issues,  

Verhovna Rada Committee on the Fuel and Energy Complex,  

Nuclear Policy and Nuclear Safety 

 

 

With Copy to: 

 

Mr. Dirk Buschle 

Legal Counsel and Deputy Director 

Energy Community Secretariat 

Amhof 4, Level 5 

Vienna, Austria, 1010 

 

Mr. Sevki Acuner 

Director 

EBRD Ukraine 

16 Nemyrovycha-Danchenka Street 

Kyiv, Ukraine, 01133 

 

Mr. Qimiao Fan 

Country Director for Ukraine, Belarus and Moldova 

The World Bank 

1 Dniprovskiy Uzviz 

Kyiv, 01010, Ukraine 

 

Mr. Andrew Rasbash 

Head of Operations  

European Union Delegation to Ukraine 

10 Kruhlo-Universytetska St. 

Kyiv, Ukraine 01024 
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Re: Draft Law of Ukraine “On the Operating Principles of the Electricity Market of Ukraine”   

 

 

Dear Sirs, 

 

The members of the European-Ukrainian Energy Agency (EUEA) express their respect to you 

and apply to you concerning the updated Draft Law of Ukraine “On the Operating Principles of 

the Electricity Market of Ukraine” # 0916 (the “Draft Law”).   

 

The EUEA members positively appreciate the changes proposed to Article 22 of the updated 

Draft Law concerning preservation of the state policy fundamentals related to promotion of 

electricity production from renewable energy sources.  In particular, the EUEA members have 

positively appreciated the institute of the single buyer of green electricity and establishment of 

the deadline for payments to producers of green electricity, which was absent in the previous 

version of the Draft Law. 

 

Furthermore, the clarifications of the provisions which determine the single buyer’s obligation to 

buy all the electricity produced from alternative power sources at the green tariff have been made 

in such way so as to approach in their content as closely as possible to the provisions of the 

current legislation (Article 15 of the Law of Ukraine “On the Electric Power Generation 

Industry”) which establish such obligation for the wholesale electricity market.  

 

Thereby, the EUEA members highly appreciate the consistency of the state policy aimed at 

promotion of green power generation and observance of the state guarantees provided to the 

green power producers by the current legislation. 

 

At the same time, the EUEA members also have to note that the updated Draft Law has other 

new clarifications which materially worsen the position of some categories of green power 

producers. 

 

In particular, updated Article 22 of the Draft Law gradually implements the liability of 

renewable electricity producers for the imbalances they have caused, in other words for not 

having observed the hourly schedules which shall be submitted for the next day.  The EUEA 

members believe that such proposals are acceptable and economically justified, but only in 

relation to producers of electricity from so called predictable alternative energy sources 

(biomass, biogas and hydropower), i.e. at projects where it is at least technically possible to 

control the hourly amounts of production.  Application of such liability to producers of 

electricity from unpredictable alternative energy (solar and wind) sources is untimely 

because no exact prediction of the hourly output 24 hours prior to the real time is 

technically possible for such producers.  
 

In support of the aforesaid, the EUEA wind and solar working group members suggest: 

 

Firstly, the issue of peculiarities of electricity output forecast for unpredictable sources in 

Ukraine has not been researched not only from the perspective of international practices but also 

in terms of local peculiarities (climatic, meteorological, etc.).  It usually takes several years of 

statistical data acquisition to study that issue.  More specifically, weather data in Ukraine tends 

to be unreliable/of very low quality and is generally “secret” information that is not publically 

available.   

 

Secondly, the share of electricity generated from unpredictable alternative sources is too small in 
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the aggregate balance of production to cause any technical problems to the National Grid of 

Ukraine and to the system operator.  It should be noted that balancing requirements for the 

producers of alternative sources of energy in Europe today remain the exception and not the rule.  

Both Denmark and Germany, to take two examples, where alternative sources of energy 

currently deliver 11% and 27% of total electricity production, currently have no balancing / 

forecasting requirements. On the solar side, the EUEA is aware of no country in Europe with a 

forecasting requirement, as this is generally considered to be technically impossible. 

 

Thirdly, it is not currently possible to forecast how the balancing market will operate, what 

principle of pricing (zero or marginal) will be implemented by the regulator and what specific 

prices will be generated in such market.  

 

Fourthly, there will always be imbalances because it is not possible for a balancing group to 

provide accurate hourly forecast for the next day.  Therefore, it would be reasonable to accept a 

corridor of errors, e.g. +/- 10% of the expected assessment shall not be subject to the 

compensation.  

 

More specifically, the EUEA proposes the following changes to Article 22 of Draft Law 0916 

related to the creation of a balancing market: 

 

1. Remove the penalty requirement for day ahead forecasting.  As was the case with the 

establishment of stringent local content requirements, the creation of a penalty for 

improper forecasting, when the alternative energy sector is still in its infancy in Ukraine, 

will scare off foreign investment and impair the further development of this most 

promising sector 

2. IF penalties for variances in forecast versus actual will be established, then the EUEA 

believes that: 

 

a. Penalties should be assessed against the balancing group as a whole as opposed to 

individual companies (as is the case in Romania, one of the very few countries in 

Europe where EUEA is aware of a forecasting/penalty regime); 

b. There should be an “allowance” of +- twenty percent (20.0%) between actual 

result versus forecast before penalties are assessed; 

c. Penalties should only be assessed against daily variance of the balancing group as 

opposed to hourly (as is the case in Romania); 

 

In view of the aforesaid, it is currently not possible to evaluate the economic risks resulting 

from application of liability to producers of electricity from unpredictable alternative 

energy sources.  At present, implementation of such provision is a negative signal for the 

business sector, and for the investors who already have commissioned projects it will also 

mean that the state violates the guarantee of preserving the promoting treatment of green 

power producers.  
 

We would like to emphasize that the EUEA members acknowledge the need to implement 

the institute of liability for all the participants of the market but they consider this step to 

be too untimely and harmful to development of the industry if implemented by the Draft 

Law.   
 

Regarding amendments to Article 18
2
 of the Law of Ukraine “On the Electric Power Generation 

Industry” stipulated in Section VI “Miscellaneous and Transition Provisions”, par. 4, subpar. 22 
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of the Draft Law, the European Ukrainian Energy Agency sees no need whatsoever for 

additional licensing/permitting stages via either NEK UkrEnergo or the Ministry of Fuel, Energy 

& Coal related to alternative sources of energy.   

 

It is the EUEA position that electrical grid capacity issues are fully and properly considered 

during NEK UkrEnergo’s process to issue permanent technical conditions for grid connection 

(the “PTC’s”), which is already extremely difficult.  Please recall that PTC’s are issued on the 

basis of electricity output studies and other technical grid studies that already consider electrical 

grid capacity and reliability.   

 

Environmental protection, safety, energy efficiency and pollution issues are considered during 

the process to issue a building permit for construction of a power generation object and then 

further controlled during construction by the relevant authorities.   

 

Local content issues are controlled via the Ukrainian Chamber of Commerce and Industry and 

via the National Electricity Regulatory Commission.   

 

Establishing a further permit/licensing stage for alternative energy power generation objects will 

be universally considered by all foreign investors to be an additional “barrier to entry” into the 

Ukrainian alternative energy sector for international developers, particularly given the fact that 

the majority of alternative energy development in Ukraine to-date has been undertaken by 

Ukrainian developers, many of whom would not be subject to the new proposed legislation, 

given that many of these projects have already received building permits.   

 

There is an unfortunate precedent for this practice already today in Ukraine, where the majority 

of foreign alternative energy developers are currently subject to local content requirements in 

Ukraine, while many Ukrainian developers are not.  The European Ukrainian Energy Agency 

advocates clear, simple and fair rules for all participants in the alternative energy power 

generation sector in Ukraine.  We believe that the more alternative energy that is developed in 

Ukraine, the better.  Benefits to Ukraine include a cleaner environment, increased energy 

independence and substantial and material investment into Ukraine’s economy, which includes 

employment.  In short, we believe that everyone wins.  Creating an “uneven playing field”, 

where the legislative support of the alternative energy sector may only be practically realized by 

a small handful of Ukrainian companies is not in keeping with Ukraine’s obligations according 

to the Energy Community Treaty in our opinion, nor is it in keeping with Ukraine’s obligations 

according to the WTO.  We also do not believe that this type of legislation is appropriate as 

Ukraine is attempting to sign a deep and comprehensive free trade agreement with the European 

Union, the main principal of which is fair and open trade and business for all.   

 

If the above additional licensing requirement is implemented, the EUEA believes that this 

requirement should not come into force before 2017 (to allow projects already underway to 

complete without the rules being changed after projects have begun development and capital has 

been placed at-risk so as not to damage Ukraine’s reputation among potential investors) and this 

new licensing requirement should not require land allocation for an alternative energy power 

generation object as a precondition to receive this license. 

 

We respectfully encourage your committee to remove the proposed additional, redundant and 

unnecessary licensing/permitting requirements envisaged in the above-mentioned Article 18
2
  

and to support an open and “level playing” field for all parties, local and international, who are 

willing and able to invest into Ukraine’s most perspective alternative energy sector. 
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If it would be interesting and helpful, experts from the EUEA are available to participate in the 

drafting and revision of Draft Law 0916. 

 

Thank you again for your consideration. 

 

With Respect, 

 

 

 

 

 

EUROPEAN UKRAINIAN ENERGY AGENCY 

 

 

Wind Working Group    Solar Working Group 

 

 

 

Co-Chair      Chair 

Peter Justin O’Brien     Narek Harutyunyan 

Director      Director 

EuroCape New Energy    Rengy Development 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

This letter is drafted on behalf of the Solar Energy Working Group of the EUEA and on behalf of 

the Wind Energy Working Group of the EUEA, specifically the following members: Arzinger, 

CMS Cameron McKenna, EuroCape New Energy, Filasa International,  Valorem, WKN. 


