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To 
Mr. Dirk Buschle  
Deputy Director 
Energy Community Secretariat 
Head of Dispute Resolution and Negotiation Centre 
 
From 
Mr. Mats Lundin 
Chairman of the Board of the European-Ukrainian Energy Agency 
 
Subject: Support from the Dispute Resolution and Negotiation Centre 
Date: 02 December 2019 
  
Dear Mr. Buschle, 
 

The European-Ukrainian Energy Agency (EUEA), which was established in 2009, unites investors 
from Austria, Belgium, Great Britain, Norway, Spain, Switzerland, Turkey, Ukraine, the USA and other 
countries that implement renewable energy projects in Ukraine (around 2 GW of operational renewable 
power plants, 0.5 GW under construction, 2 GW with signed pre-PPAs).  

Foreign investors have committed investment into Ukraine’s renewable energy sector for many 
years based on a fair and stable regulatory framework. The law of Ukraine expressly guarantees the 
“green”/feed-in tariff (FIT) and on that basis the members of our association invested more than 
EUR 2.5 billion in the Ukrainian renewable energy sector, and have also made commitments to further 
investments exceeding EUR 2.0 billion over the next 3 years. This could be an important success story for 
the Government of Ukraine in its attempts to attract foreign direct investments. 

Importantly, EUEA members have also attracted the world’s leading international financial 
institutions and banks to provide financing for these projects, including the European Bank for 
Reconstruction and Development, US Overseas Private Investment Corporation, France’s Proparco, Black 
Sea Trade and Development Bank, Finland’s Finnfund, Sweden’s Swedfund, FMO, Nordic Environment 
Finance Corporation, GIEK and others. All of these institutions that have supported Ukraine’s economy 
have done so in reliance on a stable legal system. 

International bank financing is an important building block for attracting foreign direct 
investments. Any retroactive changes to the current legislation for renewable energy would certainly put 
existing projects with leading international bank financings in default and would lead to restructuring of 
large portfolios of loans with a large number of international banks. This would have serious repercussions 
for continued and future financing of all infrastructure projects in Ukraine, not just in the renewable 
energy industry. 

After several years of Ukraine’s timely payment of FIT to renewable energy producers, the 
problems started in July 2019 after transition to new model of electricity market based on the Electricity 
Market Law. The Guaranteed Buyer (offtaker, the “GB”) delayed payments to renewable electricity 
producers for July after incomplete payment from the transmission system operator (the “TSO”) (due to 
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litigations related to approval of its transmission tariff). The Government of Ukraine was able to restore 
normal payment flow in August. At the same time, it was achieved in such way that the GB became the 
center of complicated Public Service Obligation (PSO) mechanism with numerous inflows (Energoatom’s 
electricity, Ukrhydroenergo’s electricity, compensation from TSO) and outflows (households, CHPs, 
renewables, Lugansk TPP, compensation of technological losses). Eventually it led to projections from the 
Ministry of Energy and Environmental Protection (MEEP) that the GB would face a deficit of funds already 
in Q4 2019 and in 2020. 

Ignoring the fact that this GB deficit comes mainly as a result of inefficient operation of the 
electricity market, lack of competition, non-optimal PSO scheme, unreformed subsidy scheme for 
household customers and other factors, the Parliament and the Government representatives at numerous 
meetings claimed that renewable energy sector had sole responsibility for this problem and should take 
a lead on its resolution. Starting in September, there have been also statements from the side of the 
Members of the Parliament about possible retroactive changes to the RES regulatory framework. On 
numerous occasions we heard of the plans of imposing special excise duty on electricity produced from 
RES, limitation of curtailment compensation (that partially materialized as Draft Law 2236-2), cancellation 
of issued pre-PPAs, etc. 

The mere existence of such discussions in the Parliament and in the Government had serious 
negative impact on confidence of investors and banks in Ukraine’s renewable sector. Financial closing of 
many renewable projects planned for Q3-Q4 2019 did not take place due to increasing risk of retroactive 
changes. 

At the end of September, at the meeting held by the Parliament’s Energy and Utilities Committee 
the decision on establishment of the working group was made to discuss possible changes to RES 
regulatory framework among MPs, the Government, the Regulator and market players. Unfortunately, 
such group has never been established. 

In October 2019, the MEEP organized a dialogue with market participants within the framework 
of special working group that was created to search for solutions aimed to cover the projected deficit of 
the Guaranteed Buyer. As part of this dialogue, the idea of voluntarily FIT restructuring was recognized as 
one of the instruments to reduce the GB deficit. Some of the investors were ready to potentially consider 
accepting a limited reduction of the applicable FIT in exchange for extension of the PPA’s duration and 
package of measures aimed at ensuring sustainable operations of the Guaranteed Buyer and de-risking of 
the renewable energy sector. 

For example, the group of international wind investors sent letter to the President of Ukraine on 
28 October 2019 suggesting FIT reduction for new projects that have pre-PPAs up to 7.5% from 2020-2022 
level in exchange for 15 years PPA (from commercial operations date) and stabilization package that 
included: 

“Short-term measures: 

● confirmation to the market that there will be no retroactive reduction of the FIT for wind 
projects on the basis set forth above – market certainty is crucially important; 
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● removal of discriminatory provisions of the Draft Law 2236-2 limiting curtailment 
compensation to renewable power plants with 150+ MW installed capacity;  

● re-direction of the excise duty on electricity currently paid to the State budget to the 
Guaranteed Buyer as additional source of PSO compensation; 

● ensuring sufficient coverage of renewable PSO costs in electricity transmission tariff; 
● introduction of measures to safeguard electricity transmission tariff from litigation and 

achieve proper payment discipline to prevent its non-payment by market participants; 
● protecting cash flows of the Guaranteed Buyer via the mechanism of special accounts. 

Medium-term measures: 

● improvements to the terms of the PPA in line with requirements of international finance 
institutions and banks by providing protection against future change in law and 
mandatory dispute settlement under international arbitration; 

● introducing CO2 taxation on the basis of the best international practices as additional 
source of PSO compensation; 

● defining mechanism and source of curtailment payment compensation.” 

Unfortunately, after two months of active discussions the parties were unable to agree a common 
position. On 28 November 2019, the MEEP presented at a conference in Kyiv the Draft Law on FIT 
Restructuring that had different restructuring parameters than those that were proposed by investors. 
Moreover, certain elements of the Draft Law had clear retroactive nature (change of rules of imbalance 
compensation for those renewables that do not agree for FIT restructuring, limiting period of time to build 
wind and solar power plants and receive FIT to approx. 1 year for wind and 3 months for solar vs. 3 years 
for wind and 2 years for solar envisaged by effective legislation that de-facto cancels majority of wind pre-
PPAs).  

While the Draft Law presents the reduction in the FIT as voluntary, the renewable energy 
producers that do not accept the “voluntary” reduction in the FIT will be subject to substantially shorter 
interim period in which the liability of the producers for imbalances is increased, with the period for those 
who accept the “voluntary” reduction being slightly longer, but still half of what it is under the current 
regulatory regime. The proposals set out in the Draft Law are thus clearly prejudicialy to investors in the 
renewable energy sectors with the effect being worst with respect to investors who already have 
operational projects and have thus already made their investments in full. In addition, there are 
discussions about possible additional financial burdens that could be imposed on investors, such as 
additional taxes and even higher form of liability for imbalances.  

All renewable developers invested largely into development of future projects based on the 
current legislation for pre-PPAs. Any changes of current legislation cancelling or limiting pre-PPAs will not 
only lead to large losses for investors, some of which have already prepaid for main equipment or started 
construction of power transmission infrastructure, but will unavoidably lead to foreign investors exiting 
the market and limitation of competition at future renewable auctions. It will also have negative chain 
impact on Ukraine’s ability to raise equity and debt financing for other much needed energy generation, 
transmission as well as energy efficiency projects as confidence in the Government from investor 
community would drop significantly. 
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While realizing that funding of the Guaranteed Buyer is critical to the sustainable operation of 
new electricity market and renewable energy sector, we believe that any retroactive changes to the 
incentive support scheme for renewable energy projects would lead to negative consequences for foreign 
direct investments into Ukraine that would be far larger than the funding problem we are jointly trying to 
solve. Moreover, Ukraine has sufficient tools that can be enforced by the Parliament, the Government, 
the NEURC, the Antimonopoly Committee in order to enhance competition at electricity market, optimize 
PSO mechanism, deal with non-payments to the transmission system operators by customers of its 
services, ensure efficient operation of balancing market and system services market, etc. without breach 
of obligations towards renewable electricity investors. 

We believe that a compromise solution between Ukraine and the renewable investor community 
can be found if it is based on the following key principles: 

1. The Parliament of Ukraine does not initiate any retroactive changes to the legal and regulatory 
framework for operational renewable power plants and those under construction. This would 
prevent defaults and consequently avoid large claims and arbitration against Ukraine under 
current Bilateral Investment Treaties and under the Energy Charter. 

2. The Government of Ukraine introduces a voluntarily FIT restructuring for already commissioned 
and new renewable power plants that will be commissioned based on pre-PPAs concluded by the 
end of 2019, by reduction of FIT rate from the level currently envisaged by the law in exchange 
for extension of the PPA duration and protection against future changes in law via stabilization 
clause. 

3. The Government of Ukraine stabilizes the financial situation of the Guaranteed Buyer and 
provides for long-term sustainability of the Public Service Obligation (PSO) mechanism related to 
payments to renewable power plants via combination of measures like those outlined above. 

We truly believe that once such sustainable solution is reached it will send a strong signal that 
Ukraine is committed to protect investor rights while ensuring the interests of domestic customers and 
avoiding breaches against the Energy Charter. It will also ensure EU principles of necessity, proportionality 
and non-discrimination are properly respected. Finally, it will also significantly enhance competition at 
future renewable auctions as well as allow attracting funds necessary for introduction of technologies 
important for long-term stability of the Ukrainian energy system such as battery storage, flexible 
electricity generation, demand response systems.  

On the basis of the Procedural Act of the Energy Community Secretariat 2018/5/ECS on the 
Establishment of a Dispute Resolution and Negotiation Center, EUEA, as association uniting numerous 
renewable energy investors, kindly asks for your support and facilitation of negotiations with Ukraine 
to agree on efficient framework for voluntarily FIT restructuring and remove the risk of retroactive 
changes to RES regulatory framework and resulting disputes between investors and Ukraine. 
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In case of any issues arising out of this letter, please contact Oleksandra Gumeniuk, EUEA Director 
at mob. +38 095 607 78 57, e-mail: oleksandra.gumeniuk@euea-energyagency.org or myself at mob. +41 
79 256 56 25, e-mail: mats.lundin@celynx.com. 
 
Respectfully, 
 

 
 
Mats Lundin 
Chairman of the Board 
European-Ukrainian Energy Agency 
 


